INTRODUCTION
In concluding his second reading of the Legal Profession Bill to the Victorian Legislative Assembly on 16 November 2004, the Attorney-General, Robert Hulls, quoted Robert F Kennedy as follows:
Just because we cannot see clearly the end of the road, that is no reason for not setting out on the essential journey. On the contrary, great change dominates the world, and unless we move with change we will become its victims.
1 Mr Hulls used the quotation to illustrate how the changes made by the Bill to the regulation and business structures pertaining to the legal profession are forward looking, yet the market for legal services may change in the future. The Attorney-General's remarks and those of Robert Kennedy are cogent as they highlight both the need for change and the reality of change. The * Lecturer, La Trobe Law, La Trobe University, Bundoora, Victoria. The author wishes to thank Dennis Warren, Kathy Douglas and the anonymous referee for comments on this article. comments also draw attention to the necessity for legal practitioners to recognise change, adjust to change and accept its uncertainty.
In recognition of positive moves towards non-adversarial methods of conflict resolution overseas, Mr Hulls noted that '[w]e need to think smart when it comes to attempting to solve disputes, and the courts should be a place of last resort '. 2 This comment underscores the Victorian government commitment to ADR, 3 as evidenced by the May 2008 multimillion dollar State budget package aimed at positive initiatives in dealing with the 3.3 million disputes in Victoria each year. Strategies for improving dispute resolution services include expansion of mediation programs in all jurisdictions, including the Supreme Court of Victoria and the County Court of Victoria, and upgrading ADR facilities in regional Victoria. 4 This article discusses recent shifts of direction in the theory and practice of law. It identifies the starting point for transformation as the ADR movement, and examines the various trends in lawyering and the legal institutions that have developed as a result of ADR practice. Broadly put, the changes considered in this article reflect 'collaboration and connection rather than adversarialism and separation'.
The comment also suggests that adjudicative court process should be a last resort for conflict resolution, because legalism fails to take into account the needs and interests of disputants. Disputes originating within the substantive context of human relations, are translated, by legal rules and court procedures, into generic categories of rights, entitlements and duties. This process can be a deficient conflict resolution mechanism because it effaces what is human in disputingthe needs and interests, values, beliefs and commitments of the participants. ' an umbrella term for processes, other than judicial determination, in which an impartial person assists those in a dispute to resolve the issues between them'. 4 Although scholars such as Tania Sourdin advance the idea that mediation defies codification (see Tania Sourdin, Alternative Dispute Resolution (3 rd ed, 2008) 52), NADRAC in 2003 defined mediation as 'a process in which parties to a dispute with the assistance of a neutral third party (the mediator), identify disputed issues, develop options, consider alternatives and endeavour to reach agreement. The mediator has no advisory or determinative role in regard to the content of the dispute or the outcome of its resolution, but may advise on or determine the process of mediation whereby resolution is attempted.' See NADRAC above n 3, 9. The NADRAC definition underlies a facilitative model of mediation although other models (evaluative, settlement, therapeutic, transformative) exist. 5 
II LEGAL EDUCATION
The foundation for change in the way lawyers practise law can often be traced back to values and models of lawyering transmitted to law students in law schools.
Since the naissance of clinical legal education programmes in 1981, and their subsequent receipt of Commonwealth government funding, 6 practice-based courses have grown in Australian university curricula, in keeping with the notion that a law school must teach more than theory.
7 A good legal education should also teach students what lawyers actually do in practice. 8 The Australian Law Reform Commission (ALRC), referring to the MacCrate Report, 9 advocates the 'hands on' approach to legal education and recognises that the 'emerging trend in Australia has been toward the teaching of generic "professional skills" -that is, skills which will be needed in any subsequent legal practice, but would be equally valuable in a range of other occupations and professions'.
10 Consequently, ALRC Recommendation 2 states that '[i]n addition to the study of core areas of substantive law, university legal education in Australia should involve the development of high level professional skills and a deep appreciation of ethical standards'.
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The ALRC recommendation underscores the unbreakable link between professional skills, professional ethics and professional responsibilities. Whilst the ALRC view is based on a resources argument, it also recognises the importance of non-adversarial forms of dispute resolution in contemporary Australian legal practice. The ALRC perspective on legal education presents an interesting interface with the multi-disciplinary approach of problem solving courts, the various skills sets that lawyers practising in these courts are required to possess, and the complex range of ethical and professional responsibility matters that arise in non-adversarial legal practice. These interrelated issues are discussed below.
More recently, the Carnegie Report 12 and the Best Practices for Legal Education document, 13 both emanating from the United States, endorsed the ALRC position, concluding that best practice legal education involves more than teaching substantive law subjects and problem-solving techniques aimed at training law students to 'think like lawyers'. Traditional knowledge of the law is important, but so too is the development of legal skills that encourage students to be mindful individuals, 14 Currently, most law schools teach ADR as part of the law school curriculum, capable of exercising good judgment, guided by solid ethical principles and committed to professional responsibilities. 15 although the impact of the collaborative problem-solving approach taught in ADR units is normally overshadowed by what Riskin terms the 'lawyers' standard philosophical map' underpinned by the adversarial model taught in most 'black letter' law subjects. 16 New directions in legal education point to the humanisation of the discipline with 'human nature as the new guiding philosophy' 17 underscored by Justice Cardozo's mantra 'love the law, and treat it as an honourable profession'.
18
Changes in legal education pave the way for new trends in legal practice. These developments include a move away from adversarial approaches to justice and a move towards non-adversarial strategies, transfers from a rights and legal entitlements model to a paradigm that values stakeholders' underlying interests, de-emphasising lawyer intervention and stressing client empowerment, eliminating narrow legalism and embracing a holistic and interdisciplinary problem-solving approach to law. The trends and practices examined in this article herald the present track of Australian legal practice which, as Daicoff aptly argues, seeks to harness the 'rights plus' potential of law and law's inherent ability to act as an agent for constructive change, both for individuals and the community. 19 The contours of the new legal practice landscape add yet another facet to legal professional responsibility. According to MacFarlane, the 'evolution of legal practice' values litigation but privileges ADR. 20 The role of the 'new lawyer' is not limited to the traditional functions of officer of the court and client champion; it extends to encompass that of conflict resolution advocate. 21 These developments signal an era where both legal practitioner 22 and client satisfaction are expected to increase and where positive outcomes for dispute stakeholders and the administration of justice are promoted
III THE ASCENDANCY OF ADR
Non-curial methods of dealing with conflict have been described since biblical times. 23 Astor and Chinkin argue that what we now label as ADR has for a long time been the dominant method of resolving disputes worldwide, originating as a tribal customary method of resolving conflict. 24 Without challenging the historicity of ADR, judicial determination of disputes, according to rules of evidence and procedure, has been the conventional mode of conflict resolution in western cultures in modern times. Because of this tradition, dispute resolution processes outside the courts have been perceived as innovative and labelled as 'alternative'. more fitting and realistic that the A in ADR now stand for 'assisted,' 'adjunct', 'additional' or 'appropriate' rather than 'alternative'. 26 The entrenched and accepted nature of ADR processes within most Australian jurisdictions, both at inferior and superior court levels is indisputable, but the reasons for the rapid, unfaltering growth and favourable reception of ADR within legal institutions are not entirely clear. There are several plausible explanations for the rise of ADR. The first is based on criticisms of the adversarial adjudication system. Court backlogs lead to frustrating delays in hearings. Litigation is time consuming, anxiety-producing and very expensive.
27
Often, litigants who feel that they do not 'own' their disputes experience feelings of alienation and powerlessness.
Reliance on procedural and evidentiary rules confines disputes to narrow legal parameters, ignoring the human element of most disputes. Layers of legal positions can often be peeled back to reveal disputants' needs, wants, and concerns that do not necessarily fit into the confines of legally accepted categories of disputing. 28 Stakeholder dissatisfaction with the litigation process and litigated outcomes is rife and justified. 29 Similarly, in the criminal justice context, both victims and offenders are dissatisfied with the traditional criminal justice paradigm. Moreover, the narrow rights-based framework does not address the complex social context of crime. Sentencing options such as incarceration do not necessarily reduce recidivism.
30
Another reason for ADR's success derives from the inherent strengths of ADR processes. In contrast to litigation, ADR is cheap, quick and encourages stakeholders to participate in the process, these factors leading to increased stakeholder satisfaction. Bush and Folger refer to the 'satisfaction story' Whilst, theoretically, one aim of the criminal law may be to rehabilitate offenders, this goal cannot be achieved by sentencing options that do not address the multifaceted nature of criminality. 31 of ADR -namely that due to '… its flexibility, informality … consensuality…' Ibid. and non-reliance on legal rules, ADR can expand the parameters of a dispute and satisfy the human needs associated with conflict and disputing. 33 The foregoing explanations for the growth of ADR processes underpin a third and, arguably, the most important reason for ADR's successful incorporation into the legal system, namely judicial and government support. For example, the 'Report of the Chief Justice of the Supreme Court's Policy and Planning Committee on Court Annexed Mediation' stated:
Mediation is much cheaper than litigation … It has been said that the mediation of a commercial dispute by the Australian Commercial Disputes Centre costs 5% of the costs of litigating or arbitrating the same matter. 34 Similarly, the former Chief Justice of the Supreme Court of Victoria, John Harber Phillips, endorsed ADR as follows:
It should be stressed that mediation is not an inferior type of justice. It is a different type of justice. All studies of dispute resolution show that people greatly value quick resolution of disputes and the opportunity to put their case in the presence of a neutral person. Mediation satisfies both these requirements. 35 The importance of ADR within the Australian legal framework is recognised by former Chief Justice Gleeson of the High Court in his 'State of the Judicature' address:
Both within and outside the court system, there is an increased emphasis on various forms of alternative dispute resolution. Arbitration has long been an important alternative to litigation, and has certain advantages, especially as a form of resolution of commercial disputes. Other procedures, such as mediation, conciliation, and early neutral evaluation, are also widely used. The courts have never had the capacity to resolve by judicial decision all, or even most, of the civil cases that are brought to them. Most legal disputes never come before courts; and most court cases are resolved by agreement between the parties rather than judicial decision. The government response to ADR at both State and federal level mirrors the judicial comments above. The Commonwealth government promotes the role of Family Dispute Resolution Practitioners in the new and widely distributed Family Relationship Centres (FRCs), 37 as well as in the practice of collaborative law within the Family Court of Australia. 38 Best practice in both areas regards litigation as a last resort unless special circumstances obtain. Section 601 of the Family Law Act 1975 (Cth) mandates lawyers to advise clients to attend family dispute resolution prior to the commencement of litigation and requires disputing parents to attend family dispute resolution and make a bona fide attempt to resolve the dispute.
39
The FRCs emphasise mediation, conciliation and counselling rather than litigation. They focus on the interests of affected children and on the parties' shared goals. Other key elements are the voluntary and free exchange of information, interest-based negotiation, legal advice directed towards speedy, cost-contained, fair and just outcomes for both parties, and a commitment to the best interests of children. 40 The grafting of ADR onto the family law mainstream process coincided with the use of ADR processes in other areas of law such as environmental law, discrimination law and industrial law. Soon after this, statutory schemes and tribunals adopted ADR to increase their repertoire of dispute resolution methods.
41
Robertson and Giddings make the point that currently there is a shift in Australia towards clients (consumers) contributing to the provision of their own legal services, 42 and that this trend is transforming legal service delivery. 43 For example, the authors note the Family Court of Australia's promotion of mediation 44 and the 'unbundling' of the legal full-service delivery model. 45 Although Robertson and Corbin describe the dynamic between lawyer and client as 'the client delegator seeking the lawyer reliever', Including the client's input in the legal service undermines the lawyer's control but empowers the client. 46 the authors recognise a variety of permutations and combinations of lawyer and client characteristics that alter the passive/active hypothesis. 47 In addition, the authors note from their empirical study a strong belief among lawyers that clients should be involved in decision making, particularly regarding settlement issues. 48 The finding is consistent with professional conduct rules that require legal practitioners to assist clients in understanding the issues pertaining to their case, thereby enabling clients to give proper instructions, particularly in connection with any compromise of the case. 49 Recent comments by the Commonwealth Attorney-General, Robert McClelland, suggesting an end to native title litigation, signpost the Federal Government's preference for collaborative processes to resolve land and ownership issues. Processes such as negotiation and mediation are considered by the government to be preferable to current practices in the area, which centre on narrow legalistic approaches involving multimillion dollar court hearings and expensive expert reports. 50 The Attorney-General suggests interest-based negotiation as the starting point for native title claims instead of existing procedures which begin with an expert report pertaining to the claimants' connection to the land. In describing the way forward for native 43 Ibid 64. 44 Ibid. 45 Ibid. Robertson and Giddings adopt Mosten's description of 'unbundled legal services' whereby clients 'can be in charge of selecting from lawyers' services only a portion of the full package and contracting with the lawyer accordingly'. 46 The Attorney-General's remarks highlight the 'zero-sum game' 54 characteristic of the traditional adversarial contest, as well as the nature of lawyers' work in the adversary system. In litigation, one side's gain necessarily means a loss for the other side. 55 It is argued that academic and professional training 56 and practice in competitive legal work, combined with lawyers' personality traits 57 and the overarching goal of winning, reduce the ability of lawyers to empathise with clients. This promotes chronic negative emotional responses in lawyers such as demoralisation, anxiety, anger, and sadness, 58 which lead to marital problems, mental illness and substance abuse. 59 These factors compound to damage lawyers' health and well being and also foster low public opinion of the legal profession. 60 The importance of lawyers to the operation of the legal process is recognised by the Legal Profession Act 2004 (Vic). The Victorian Attorney-General, in the second reading speech of the Bill, described the legal profession as being the 'principal source of legal assistance' and therefore as playing 'an important role in the way justice and the rule of law are delivered and perceived'. This negatively impacts on the workings and administration of the justice system. 
IV VICTORIAN INITIATIVES
The Victorian Law Reform Commission, in its draft summary of civil justice reform proposals, 63 suggests legislative intervention to increase active judicial case management by 'encouraging disputing parties to use an alternative dispute resolution procedure if the Court considers that appropriate and facilitating the use of such procedure'. 64 In keeping with this proposal, Victorian government policy concerning the acceptance of ADR theory and practice is similar to that of the Federal Government, as evidenced by the therapeutic 65 and restorative jurisprudential approaches taken in problemsolving courts throughout the State. Problem-solving courts 'seek to use the authority of the courts to address the underlying problems of individual litigants, the structural problems of the justice system and the social problems of communities'. 66 The consensus-seeking model 67 is endorsed by the Victorian Government in the Attorney-General's Justice Statement 2, 68 where the promotion of ADR is seen as the way ahead for legal services delivery in Victoria because of ADR's ability to 'minimise costs, maintain relationships and "truly resolve disputes rather than just have them determined".' 69 According to Mr Hulls' comments at the March 2007 Restorative Justice forum, the growing emphasis on specialisation across various jurisdictionsfor example the Sexual Assault List in the County Court of Victoria -'demonstrates our collective acknowledgement that we must infuse greater compassion and understanding of the human experience into the arid air of the court'. It appears that the Victorian Attorney-General is not only looking at the practical advantages of non-adversarial justice such as cost and time savings and decreased court backlogs. His support for specialist problemsolving courts is also based on an appreciation of the human costs of litigation and the strong link between legal and social issues. As Sir Anthony Mason remarked, to treat the law as a discrete set of principles in a vacuum and without a context is to misconceive its dynamic and ubiquitous nature and, more importantly, to undervalue or even to overlook the manner in which it contributes to the fundamental fabric of modern society.
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Problem-solving courts rely on principles of restorative justice theory and therapeutic jurisprudence, the two movements sharing similar approaches to victims and offenders. 72 Notwithstanding that the term 'restorative justice' may be difficult to define, 73 Umbreit describes the core of restorative justice as: elevating victim and community participation in crime response; holding offenders accountable to victims; restoring losses; promoting dialogue between victims, offenders, family and community; encouraging offenders to take responsibility for their acts; persuading offenders to make amends; and facilitating offender up-skilling and reintegration into society. 74 Group conferencing is the most common restorative justice process. 75 The model emerged in the 1980s 76 and was the prototype adopted by Anglicare in devising the first Victorian Family Group Conferencing pilot in 1995. 77 The program was expanded to country and metropolitan services in 2003. 78 The kernel of Wexler's definition of therapeutic jurisprudence focuses on the role of law as a therapeutic agent, rather than on the anti-therapeutic impact of court decisions. Within the parameters set by principles of justice, law needs to be constructed to serve more effectively as a therapeutic driving force 80 that assists in clients' overall wellbeing. 81 Douglas remarks on the rapid introduction of problem-solving courts into Victoria, 82 which can be explained by qualitative and quantitative evidence showing that therapeutic and restorative paradigms of justice have led to many benefits, including promotion of participant wellbeing, 83 reduced recidivism, 84 decreased costs and increased compliance with court orders.
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The non-adversarial model, when used in the criminal law context, also provides both victim and offender with more satisfaction than the mainstream criminal justice system. 86 Harris describes the sentencing process in Victorian Koori Courts as 'sentencing conversations'. In stark contrast to sentencing in traditional Magistrates' Courts, 'Koori Courts have created a space where the stories behind the offences can be told and the important part of community in the life of the defendant can be recognised'. 87 This empowering 'satisfaction story' may also be due to the rejection, by problem-solving courts, of the 'one size fits all' approach taken by mainstream courts in applying rules of evidence and procedure in an adversarial context. Freiberg cogently explains the interface between problem-solving courts and therapeutic justice as 'the integration of treatment services with judicial case processing, ongoing judicial intervention, close monitoring of and immediate response to behaviour, multi-disciplinary involvement, and collaboration with community based, and government organizations'. 90 The last of these is a multi-jurisdictional court, committed to providing simplified access to the justice system and applying therapeutic justice and restorative justice philosophies to the administration of justice. 91 The Collingwood Neighbourhood Justice Centre was the first type of court of its kind to be opened in Australia. 92 Historically, all problem-solving courts in Victoria were specialist Magistrates' Courts. The status quo changed in November 2008 with the establishment of a pilot program for a Koori County Court, another Australian first, 93 which sentences indigenous offenders, after a finding of guilt, for serious offences excluding sexual offences, in a setting and environment that is culturally sensitive to their aboriginality, and using non-adversarial justice principles.
V IMPLICATIONS FOR LEGAL PRACTICE
Although traditional alternative dispute resolution practices such as mediation, conciliation and arbitration, can and often do involve practitioners from a variety of disciplines, lawyers play a key role for several reasons. 95 Whilst the duty of lawyers to advocate their clients' viewpoints and act in their clients' best interests is irrefutable, lawyers also have an ethical responsibility to act as officers of the court in furtherance of the integrity of the legal process. The legal practitioner's duty to put the client's case in its most favourable light 96 is tempered by the practitioner's higher duty to the court which requires the practitioner to independently exercise forensic judgments. 97 Dal Pont suggests that by proposing ADR to a client, lawyers are acting out their role as officers of the court, The duality of these duties, played out in mainstream adjudicative court processes, creates an ethical tension for many practitioners. 98 because ADR is perceived as a positive streamlining, cost-cutting mechanism, assisting the efficiency of the court infrastructure with conflict resolution management.
99 Whilst this notion is consistent with MacFarlane's idea of the 'new lawyer' who is committed philosophically and pragmatically to conflict resolution, 100 Whether advising clients on ADR is based on a lawyer's duty to act in the clients' best interests or on their duty to the legal system, it is clear that negotiating settlements on behalf of clients and advising clients on how to settle matters without resorting to litigation is part of current best legal practice.
the concept also raises the potential for conflict with the traditional role of the lawyer as zealous champion of the client's legal rights and positions. The integration of ADR concepts into legal practice and legal professional conduct regulation introduces an added layer of ethical challenges for the practitioner. These challenges arise from the non-adversarial, partnership approach of problem-solving courts, which rely on teamwork strategies devised not only by legal professionals, but by other professionals from a range of backgrounds. 105 How does the ADR approach of collaborative problem solving fit in with the competitive strategy of the adversarial system? Will the ADR approach jeopardise a client's chance of 'winning' the case and therefore ethically compromise the lawyer, or will it lead to a 'better' outcome? 106 Simon explores the multi-layered conundrums that arise in defence counsel's role in representing their clients in the therapeutic, community-centred milieu of the drug court. First, as zealous protagonist and guardian of a defendant's legal rights, how does a defence lawyer best represent the best interests of the client as the client perceives these interests? Second, how does the defence lawyer reconcile the interests of the client with that of the community which is a key stakeholder in problem-solving courts? Furthermore, how does defence counsel best advise clients with respect to privacy issues and the possible erosion of the client's rights when the client enters into treatment programs and makes commitments to undergo screening and various other procedures and interventions into their life? Finally, Simon asserts that What does 'better' mean? Does it mean 'better' in terms of a client's legal rights or does it mean 'better' in the holistic sense of taking into account the personal needs, wants, desires and concerns of the individual client, their family, all dispute stakeholders and the community? those alternatives as to permit the client to make decisions about the clients' best interests in relation to the litigation. 104 For example, Victoria, New South Wales, South Australia, Australian Capital Territory and Northern Territory. 105 Freiberg 'Non-Adversarial Approaches to Criminal Justice', above n 73, 216. Running parallel to the rise of ADR is the erosion of the traditional paternalistic role of professionals generally in relation to their clients/patients. Whereas, historically, professionals such as lawyers and doctors were empowered by their expertise and perceived status to conduct professional practice in an authoritarian manner, in recent times there has been a marked cultural shift. The culture of consumerism and the demands of litigation brought by clients/patients against professionals have contributed to a majority of the High Court of Australia held that defence counsel was not entitled to divulge to the court a communication by the client including the confession of guilt to a murder charge. Clearly, these common law and legislative principles are at odds with the open, non-adversarial teambased approach taken in problem-solving courts. Ibid. professional practice being increasingly sensitive to notions such as 'shared decision-making'.
111 Dal Pont considers that the rise of consumerism has 'heralded … a marked decrease in client loyalty and a willingness to question the once unquestionable'.
112 Using Hodges' Foucaultian discourse paradigm, there is a sense that the lawyer/client relationship discourse is shifting from a lawyer-driven discourse to one which is client-driven. 113 The trend accords with the client empowerment model that underlies ADR theory and practice 114 Problem-solving courts challenge traditional stereotypes of legal representation.
and is exemplified by legal practice realities such as the 'unbundling' of legal services described above. 115 Their nature, composition, workings and theoretical bases raise practice issues for legal practitioners. Douglas argues that therapeutic justice practices blur the boundaries between the healing and welfare professions and the legal profession. 116 Fiss, writing in the 1980s, during the ADR insurgence into the judicial institutions of the USA, dismisses proponents of ADR on the basis of a spurious argument that settlement of disputes through ADR processes is not 'preferable to judgment' and therefore should not be 'institutionalised on a wholesale and indiscriminate basis'. Fiss' analysis of ADR-prompted settlement and the adjudicative process is flawed as it fails to adequately distinguish between adjudication and ADR. Fiss argues that settlements reached by parties through ADR processes are akin to plea bargaining. That is, ADR settlements are prompted by coercion. In making this assertion, Fiss fails to consider a basic distinguishing feature of ADR, namely that ADR disputants are responsible for the outcome of the dispute. This empowering characteristic is important in both disputant compliance and satisfaction with settlements reached via ADR processes. 118 Further, Fiss ignores the allimportant roles of the third party in both adjudication and ADR. In adjudication, the outcome is determined solely by the adjudicator according to legal rights and rules of procedure and evidence. By contrast, the ADR neutral third party has input into the ADR process only as facilitator. The content and outcome of the dispute, including the settlement, belong to the disputants.
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The facilitative mediation process is based on the philosophy of party self determination which is enhanced by the problem-solving focus of the process.
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Fiss generalises about ADR, failing to distinguish between the various processes that comprise the ADR spectrum. This generalisation leads him to come to over-simplistic and uninformed conclusions. The kernel of Fiss' argument is based on the erroneous assertion that ADR processes are settlement-driven and, consequently, that ADR processes necessarily lead to settlements that may result in poor socio-legal outcomes.
121
Another of Fiss' criticisms of ADR is based on power imbalance. Whilst it is acknowledged that disputant inequalities based on socio-economic grounds culture, gender, geography and education affect power dynamics in ADR processes, these factors are serious issues in traditional dispute resolution processes also. Access to justice remains a key issue in the justice system overall.
This point of view does not take into account how the costs and stresses associated with litigation can drive parties to settle on inequitable terms. This fundamental error, and Fiss' defective reasoning in bundling all ADR processes together, detract from the validity of his criticisms of ADR.
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Another practice concern goes to the very heart of the many and varied duties of the lawyer, duties whose fulfilment is a measure of responsible professional practice. Central among these duties is the practitioner's duty to engage in Speedier outcomes, the lower costs associated with ADR, and its less formal, less rigid and less legalistic format enhance the potential for access to justice and thereby diminish, rather than exacerbate, problems caused by power imbalances. 118 The standard of competent legal practice is determined by peer professional opinion as set out in legislative provisions that do not consider legal practice specifically, but pertain to professional practice generally. 128 Practice standards are measured by yardsticks set by a significant number of respected practitioners in the field. 129 In the context of legal professional practice, 'the relevant standard of care is that of … a qualified, competent and careful lawyer in the given circumstances in the practice of' 130 their profession. This would mean 'that a lawyer is expected to possess the knowledge held by the reasonably competent lawyer of well-settled principles of law and the relevant procedures and rules of court applicable to the client's needs'. cannot contract out of the standard of care. 132 The standard of care cannot be reduced due to a lawyer's inexperience, their lack of specialisation, their acting pro bono or in a legally aided matter or because of the location of their practice.
133 Whilst problem-solving courts, relying on principles of restorative justice and therapeutic jurisprudence, require lawyers to appreciate the health and welfare ramifications of their client's case, how much knowledge and expertise relating to non-legal aspects of practice in problem-solving jurisdictions will be expected of the reasonably competent lawyer? 134 Arguably, the discourse of legal competence is changing. 135 Traditionally, peer professional standards applied to both the 'client warrior' and 'officer of the court' discourses. The 'new lawyer' 136 discourse, incorporating conflict resolution advocacy, consensus seeking, experimentation and innovation, 137 Problem-solving courts also challenge traditional notions concerning the role of the judiciary as independent, impartial and neutral arbiters of disputes, and referees of the adversarial contest.
may be more applicable in the twenty first century, and accreditation standards relating to legal practitioners need to be modified accordingly. 138 Fox remarks that specialist tribunals such as Drug Courts introduce the European civil law concept of 'magistrate as investigator' and he predicts that this judicial role will become 'increasingly attractive' in Australia. 139 the doctrine of separation of powers and … the importance attached by the High Court in the case of Kable to judges not being placed in the position of appearing to be doing the bidding of the executive arm of government.
Fox also notes the tensions exposed on the one hand by an inquisitorial magistrate in a problem-solving court and, on the other hand, 140 leniency and welfare services. Judges are more active and 'managerial' and prosecutors and defence counsel are 'less distant from the judge and each other'. 143 The expanded role of the judiciary in problem-solving courts seems to fly in the face of traditional notions of judicial independence that are central to the Australian democratic process and its institutions. 144 Goldsmith compares the active approach of magistrates in problem-solving courts to that of coach. 145 In the problem-solving court process, judges 'coach' offenders to become law abiding citizens. 146 Because of the interventionist function of magistrates in problem-solving courts, these jurisdictions necessarily rely on judicial support and co-operation. 147 Interestingly, the more active role of the judiciary in problem-solving courts arguably 'places more control on the judge [or other decision-maker]' in the sense that the judge is in a position to coach the defendants and tell them what to do. 148 This feature runs counter to the disputant-empowerment model that comprises a vital thread running through the fabric of traditional ADR theory.
VI CONCLUSION
The changes spearheaded by the growth and acceptance of ADR theory and practices in Australia, incorporating notions of restorative and therapeutic justice, have, in many areas of law and in many jurisdictions, necessitated changes to court processes and to the roles of lawyers and judges. The trend appears to be in the direction of non-adversarial, participatory court procedures, with judges having an expanded function. The traditional model of lawyering, the hired gun client advocate, is no longer appropriate in all courts and jurisdictions. Contemporary best practice lawyering recognises the important and 'new' role of lawyers as problem solvers, working collaboratively, often in a multidisciplinary environment. Their aim is to achieve consensus, an outcome that is beneficial to all stakeholders in the dispute, and a result that has a positive effect on both the legal profession and the community and also promotes confidence in the justice system. Although the 'new' roles of judges and lawyers have been lauded by state and federal governments, the nuances of the associated ethical issues confronting Australian legal practitioners seem to have been overlooked by the reformers.
As Mr Hulls points out, again stressing the importance of recognising and adapting to change, [p] eople generally realise that the reform train has well and truly left the station, and you are either on it, or you are left behind at the station, … [a]nd most people want to be on the train.
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Whilst catching the train is certainly important, careful preparation for the journey ahead must not be ignored. The starting point for lawyers' groundwork necessarily involves the law school. Legal education needs to inculcate the new consensus-building framework of lawyering into law curricula, and provide students with the relevant knowledge and skills set. Furthermore, legal regulators and accreditors as well as legislators must recognise the changing face of legal practice and cater for the challenges facing practitioners, especially those practising in problem-solving courts.
